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Abstract
Informed consent constitutes a fundamental mechanism for safeguarding patient autonomy and legal protection within healthcare services. Despite its extensive regulation in Indonesian health law, prevailing practices tend to reduce informed consent to a procedural and administrative formality, thereby failing to address the structural imbalance between medical professionals and patients. This study critically examines the limitations of informed consent under Indonesian positive law and proposes a normative reconstruction grounded in the Islamic contract law principle of at-tarāḍī (mutual consent).
Employing normative legal research with conceptual, doctrinal, and comparative approaches, this study integrates Indonesian health regulations with principles derived from Islamic contract law (fiqh muʿāmalāt), particularly at-tarāḍī, ridā, and the prohibition of coercion, deception, and excessive uncertainty (gharar). Legal materials were analyzed through systematic and conceptual interpretation to develop a coherent reconstructive framework.
The findings reveal that Indonesian informed consent regulations emphasize formal compliance rather than substantive voluntariness and comprehension. By reconceptualizing informed consent as a medical contract (akad al-khidmah) based on at-tarāḍī, this study introduces a model of substantive consent that requires adequate disclosure, patient understanding, free will, and authentic mutual acceptance. This reconstruction strengthens patient protection, restores contractual balance in therapeutic relationships, and aligns legal certainty with ethical and moral legitimacy. The study contributes a novel integrative framework that bridges modern health law and Islamic contract theory, offering a justice-oriented model of informed consent applicable to healthcare services.


Keywords: informed consent; Islamic contract law; at-tarāḍī ; patient autonomy; reconstruction



INTRODUCTION

Consent in healthcare is called informed consent, which is a communication process between a doctor and a patient to provide the patient with the knowledge to make decisions about treatment [footnoteRef:1]. It is a core and fundamental issue in the global discourse on medical law and bioethics. This makes it a topic of universal significance for the protection of patient rights. Although informed consent has been widely institutionalized, there is a critical issue where procedural formalism (mere signature) does not guarantee substantive patient autonomy. Existing practices often fail to address patient vulnerabilities resulting from knowledge gaps and unequal bargaining positions. [1:  Nathan A. Shlobin, Mark Sheldon, and Sandi Lam, 'Informed Consent in Neurosurgery: A Systematic Review', Neurosurgical Focus , 49.5 (2020) <https://doi.org/10.3171/2020.8.FOCUS20611>.] 

One of the fundamental aspects of medical practice is informed consent, which is approval for medical procedures given after the patient has received complete, clear, and honest information from a health professional.[footnoteRef:2] Informed consent plays a crucial role in the doctor-patient relationship, serving as written evidence of an agreement between the doctor and patient before a medical procedure is performed. Informed consent can serve as the basis for determining whether a patient accepts or declines a medical procedure, while also providing protection for the doctor. Doctors enjoy legal protection as long as they perform procedures in accordance with professional standards and operational procedures.[footnoteRef:3] [2:  Sartika Dewi and others, 'Socialization of Health Law: Understanding the Importance of Informed Consent in Medical Services', QOSIM: Journal of Social Education & Humanities , 3.3 (2025), 1430–36.]  [3:  Dian Fitriana, 'The Role of Informed Consent as Legal Protection for Doctors in Conducting Medical Procedures', Sinergi International Journal of Law , 2023, 115–23 <https://www.academia.edu/download/107852094/10.pdf>.] 

Patients are in a weaker position in healthcare compared to medical personnel and healthcare facilities. Because of this inequality, patients are entitled to legal protection. Many patients feel incapable of evaluating the medical information provided and prefer to accept whatever their doctor decides.[footnoteRef:4] [4:  Widyana Beta Arthanti and others, 'THE PRINCIPLE OF AUTONOMY IN MEDICAL PRACTICE IN INDONESIA':, 5.September (2025), 174–87.] 

Patients are in a systemically vulnerable position in therapeutic transactions, underpinning the crucial need for legal protection. This vulnerability is rooted in three main dimensions: First, the existence of asymmetric information, where doctors' technical medical superiority has the potential to trigger information manipulation. Second, patients' psychological and medical dependence creates an unequal bargaining position ( lack of bargaining power ). Third, patients' inability to assess risks in the high-risk healthcare sector.
Recent normative research indicates that informed consent has a strong standing in Indonesian civil law: failure to fulfill the requirements for informed consent can lead to legal consequences such as the termination of the therapeutic agreement, claims for damages for unlawful acts, and malpractice claims. [footnoteRef:5] Thus, legal protection for patients is not only a matter of ethics, but also of legal certainty and professional responsibility. [5:  Kurniawan, IG, & Chandra, A. (2024). The Civil Law Aspects of Informed Consent to Medical Procedures. SASI, 30 (3), 326 - 338. DOI: https://doi.org/10.47268/sasi.v30i3.2277 .] 

A major gap in the scientific literature on informed consent is the lack of a normative framework that adequately addresses the structural imbalances within the therapeutic relationship. Existing research tends to focus on positive law without offering a model for reconstruction that can ensure deeper justice.
Therefore, this study aims to answer the discussion and analysis of the At-Tarāḍī ḍ ī principle that can reconstruct the informed consent model to achieve substantive legal protection for patients. The main contribution of this study is to offer a new normative reconstruction model ( novelty ), which is expected to be able to bridge the formalism of positive health law with the demands of substantive justice of At-Tarāḍī.

RESEARCH METHODS
This research is a normative legal research [footnoteRef:6]with a conceptual approach and a doctrinal approach [footnoteRef:7]. It also uses comparative normative research [footnoteRef:8]to compare informed consent according to positive law and Islamic law. because the main objective is to reconstruct and evaluate the conceptual foundations of informed consent. This normative reconstruction is carried out by systematically integrating the analysis of statutory regulations, Islamic contract law doctrine, and comparative legal reasoning to develop a coherent and evaluative framework. [6:  Fauziah Hamid Wada, Yoseb Ferdinand Pertiwi, Anna Hasiolan, Mara Imbang Satriawan Lestari, Sri Sudipa, I Gede Iwan Patalatu, Jonherz Stenlly Boari, and Erlin Abd. Rahman Puspitaningrum, Jayanti Ifadah, Textbook of Research Methodology , Cv Science Techno Direct , 2024.]  [7:  Muhaimin, Legal Research Methods , Mataram University Press , Print Pe (Jln. Majapahit No. 62 Mataram-NTB, 2020) <e-mail: upt.mataramuniversitypress@gmail.com %0Awebsite: www.uptpress.unram.ac.id. >. Page-64.]  [8:  Muhammad Azam, Anis Mashdurohatun, and Tajudeen Sanni, 'Harmonizing Environmental Norms in International Trade : Reconciling WTO Rules with Biodiversity Protection in OIC Countries', 2025, 141–54 <https://doi.org/10.18502/kss.v10i26.19986>.] 

 sources of legal materials used in this study are three, 9 namely: First, Primary Legal Materials, namely the Qur'an and Hadith relating to the principles of consent and agreement, the rules of fiqh and ushul fiqh related to contracts and consent, laws and regulations in the field of health and contract law. Second, Secondary Legal Materials such as classical and contemporary muamalah fiqh literature, books, and reputable international journal articles on informed consent, health law, and Islamic contract law, and relevant previous research results. Third, Tertiary Legal Materials in the form of legal dictionaries, encyclopedias of Islamic law, and other supporting sources.
The legal material analysis was conducted qualitatively and normatively using systematic and conceptual interpretation methods to identify the correspondence between the concept of consent to medical procedures in healthcare and the principle of at-tarāḍī in Islamic contract law. The results of this analysis are used as a basis for a conceptual reconstruction[footnoteRef:9] of consent to medical procedures that is oriented towards justice, the willingness of the parties, and legal certainty. [9:  Gunardi, Textbook of Legal Research Methodology , First Edition (Jl. Pagujaten Raya No. 9, Pasar Minggu, Pejaten Timur, South Jakarta: Damera Press, 2022) <https://damerapress.co.id/>. Reconstruction is one of the methods of legal discovery besides interpretation.
or interpretation.] 


DISCUSSION
3.1 The Concept of Informed Consent in Indonesian Health Law
In the dynamics of social life, agreements serve as a solid foundation for establishing legal relationships between individuals and legal entities. Through these agreements, the parties bind themselves to fulfill their obligations and obtain agreed-upon rights. [footnoteRef:10]In healthcare, these parties include medical personnel and patients. [10: Desi Syamsiah, Riki Martin Bala Bao, and Nur Fatihah Yuliana, “Basis for Applying the Pacta Sunt Servanda Principle in Agreements,” DAS SOLLEN LAW JOURNAL 9, no. 2 (December 25, 2023): 841–48, https://doi.org/10.32520/das sollen.v9i2.2988; Yoga Tri Cahyo and Marisa Kurnianingsih, “Pacta Sunt Servanda: Legal Dynamics in Indonesian Context,” Walisongo Law Review (Walrev) 5, no. 1 (April https://doi.org/10.21580/walrev.2023.5.1.14585.] 

Informed consent (IC) is more than just signing a document; it is an ethical and legal process that ensures patients understand the diagnosis, proposed procedure, risks, benefits, and alternatives before making a sovereign decision about their own body (Beauchamp & Childress, 2019; WHO, 2020) [footnoteRef:11]. Therefore, informed consent is a legally and ethically binding prerequisite for every medical procedure worldwide. [11:  Beauchamp, Tom L. & Childress, James F. Principles of Biomedical Ethics , 9th ed. New York: Oxford University Press, 2022, p. 104–109 .] 

The practice of providing information and informed consent is crucial. Informed consent not only reflects the principles of medical ethics but also has significant relevance in the context of Islamic law. Islamic law, or Sharia, provides a solid ethical foundation for safeguarding individual rights, including the right to information and independent decisions regarding healthcare.[footnoteRef:12]  [12:  Dea Febrina, Dinda Agus Tantri, and Faculty of Public Health, 'The Importance of Informed Consent in the Perspective of Islamic Law', Wahana Pendidikan Scientific Journal , 2024.20 (2024), 178–83 <https://doi.org/10.5281/zenodo.14273203>.] 

Before informed consent is carried out, the doctor or hospital is required to explain to the patient or their family as clearly as possible , especially regarding: Advantages ; Disadvantages ; Risks ; and Hope of recovery related to the patient's condition. [footnoteRef:13]Informed consent gives the patient the freedom to act and make medical decisions for themselves.[footnoteRef:14] [13:  Argo Sudarga Yohanes and others, ‘Competency of Legal Subjects in Informed Consent as a Standard Agreement’, International Journal of Health Sciences, 6.3 (2022), 1535–43 <https://doi.org/10.53730/ijhs.v6n3.13185>.]  [14:  Anggun Rezki Pebrina, Johni Najwan, and Evalina Alissa, ‘Fungsi Penerapan Informed Consent Sebagai Persetujuan Pada Perjanjian Terapeutik’, Zaaken: Journal of Civil and Business Law, 3.3 (2022), 468–86 <https://doi.org/10.22437/zaaken.v3i3.18966>.] 

Mechanism for Providing Information on Medical Procedures Based on Regulations in Indonesia
Law No. 17/2023 concerning Health as the legal umbrella for therapeutic transactions regulates that every action to be carried out by medical personnel and health workers in health services must obtain the consent of the patient or family.[footnoteRef:15] Consent to medical procedures must be preceded by the provision of clear and complete information.[footnoteRef:16] The procedure for granting informed consent requires patients or their families to first obtain sufficient information about the health care services to be provided, including potential consequences, as everyone has the right to receive balanced and responsible health information and education. [footnoteRef:17]The types of information required for informed consent include personal data, medical history, treatment plan, risks, and alternatives.[footnoteRef:18] [15:  Republic of Indonesia, 'Law Number 17 of 2023', Legislation , 2023, 1–300. Article 274 letter b and Article 293. Every individual health service must receive approval.]  [16:  Republic of Indonesia . Minister of Health Regulation No. 290/MENKES/PER/III/2008. Consent to Medical Procedures. Articles 3, 6, and 7.]  [17:  Indonesia, 'Law Number 17 of 2023'. Article 4 paragraph (1) letter b of the Health Law affirms the right of every person to obtain balanced and responsible health information and education.]  [18:  Republic of Indonesia, 'Government Regulation (PP) Number 28 of 2024 Concerning Implementing Regulations of Law Number 17 of 2023 Concerning Health', Legislation , 2024, 656 <https://peraturan.bpk.go.id/Details/294077/pp-no-28-tahun-2024>. Article 727.] 

Information regarding Medical Procedures must be provided completely and honestly. The details of the information that must be provided to the patient relate to the diagnosis and prognosis (course of the disease), the nature and purpose of the medical procedure to be performed, available alternative procedures and their risks, possible risks and complications, the benefits of the medical procedure, and the risks of not performing the procedure. [footnoteRef:19]Information must be provided by the doctor and/or dentist who will perform the medical procedure. If unable to do so, it can be provided by another doctor and/or dentist with written delegation .[footnoteRef:20] [19:  Republic of Indonesia . Regulation of the Minister of Health No. 290/MENKES/PER/III/2008. Consent to Medical Procedures.]  [20:  Republic of Indonesia . Regulation of the Minister of Health No. 290/MENKES/PER/III/2008. Consent to Medical Procedures. Article 4.] 

Form of Consent for Medical Action According to Positive Law in Indonesia
Consent for medical procedures is provided in writing or verbally. The authority to grant consent for medical procedures depends on the patient's status (adult/incompetent) and condition, namely: first, Competent Patients (Adults and Conscious): Consent for Medical Procedures is given by the patient concerned, if they are an adult or married and are conscious and mentally healthy. Secondly, if the patient is incompetent (unconscious/immature), consent is given by the closest family member, namely Husband or Wife, Biological Child, Biological Parent, Biological Sibling, Legal Guardian .[footnoteRef:21] [21:  Republic of Indonesia . Minister of Health Regulation No. 290/MENKES/PER/III/2008. Consent to Medical Procedures. Articles 3 and 4.] 

Oral Consent ( Implied or Oral Consent ) can be used for medical procedures with low risks . For example, temperature measurements, injections, and other non-invasive procedures. Written Consent is required for medical procedures that contain high risks . For example, major surgery, general anesthesia, chemotherapy, and other invasive procedures. [footnoteRef:22]Patients can refuse the offered medical treatment, and the doctor and/or dentist are required to inform the patient of the consequences of refusing the medical treatment. The refusal must be documented in writing through a Medical Procedure Refusal Statement Letter .[footnoteRef:23] [22:  Republic of Indonesia . Regulation of the Minister of Health No. 290/MENKES/PER/III/2008. Consent to Medical Procedures.]  [23:  Republic of Indonesia . Regulation of the Minister of Health No. 290/MENKES/PER/III/2008. Consent to Medical Procedures. Article 13.] 

Weaknesses of Informed Consent Practice in Indonesia
Indonesia's positive legal framework stipulates that all medical procedures must be based on patient consent. However, this norm does not provide clear parameters regarding the quality of consent and the level of understanding that must be achieved. Consequently, compliance with the obligation of consent is often measured solely by the existence of documentation, rather than by the process and substance of communication between medical personnel and patients.
One of the fundamental weaknesses of informed consent in healthcare practice is its reduction to an administrative instrument. Consent is often embodied in a standardized form signed by the patient as a procedural prerequisite before medical treatment is performed. This orientation causes informed consent to lose its substantial meaning as an expression of the patient's free will.
Based on the above analysis, it can be concluded that the weakness of informed consent in healthcare does not lie in the dominance of a procedural approach and the lack of a normative basis for substantive justice. This gap opens up space for the principle of at-tarā ḍ ī in Islamic contract law to serve as a corrective framework and reconceptualization of informed consent , particularly in strengthening the quality of patient willingness, relational balance, and legal protection.
3.2 Informed Consent in the Perspective of the at-tarā ḍ ī principle in Islamic contract law
Sharia principles not only serve as ethical or behavioral guidelines, [footnoteRef:24]but also as a mechanism to prevent crime. Likewise, in carrying out contracts or muamalah transactions, one must be able to maintain Maqashid sharia. Maqashid sharia or the objectives of sharia according to Asy-Syatibi, is divided into five main categories, namely: Hifz an-Nafs (Preservation of the Soul/Self), Hifz al-'Aql (Preservation of Intellect), Hifz al-Maal (Preservation of Property), Hifz an-Nasl (Preservation of Offspring), Hifz ad-Din (Preservation of Religion) [footnoteRef:25][footnoteRef:26]. A contract in sharia economics is not only interpreted as an ordinary agreement, but also as a commitment that has [footnoteRef:27]moral and legal implications.[footnoteRef:28] [24: Chaudhry Ghafran and Sofia Yasmin, "Ethical Governance: Insights from the Islamic Perspective and an Empirical Inquiry," Journal of Business Ethics 167, no. 3 (2020): 513–33, https://doi.org/10.1007/s10551-019-04170 3.]  [25:  Ali Abdurroziq, ‘Maqashid Al-Shariah Implementation and Islamic Economics Industry in Indonesia Maqashid Al-Shariah Implementation and Islamic Economics Industry in Indonesia Faraid & Wealth Management 2.2. Maqashid Al-Shariah Implementation and Islamic Economics Industry’, Fara’id and Wealth Management |, 2.2 (2022) <http://journals.smartinsight.id/index.php/FWM>.]  [26:  M. Khusnul Khuluq and Asmuni Asmuni, ‘Hifz Al-Bi’ah as Part of Maqashid Al-Shari’ah and Its Relevance in the Context of Global Climate Change’, Indonesian Journal of Interdisciplinary Islamic Studies, 7.2 (2025) <https://doi.org/10.20885/ijiis.vol7.iss2.art3>.]  [27:  Faiq Fatih Alwan and others, ‘KEABSAHAN KONTRAK DALAM EKONOMI SYARIAH : Pendahuluan’, 2.2 (2025), 293–305.]  [28:  Aisyah Defy R. Simatupang Abdul Rachman, Atiqi Chollisni, Muklis, Dewi Reni, ‘Dasar Hukum Kontrak (Akad) Dan Implementasinya Pada Perbankan Syariah Di Indonesia’, Kontrak ( Akad ) Dan Implementasinya Pada Perbankan Syariah Di Indonesia, 8.01 (2022), 47–58 <https://jurnal.stie-aas.ac.id/index.php/jie>.] 

The relationship between a doctor/healthcare institution and a patient in medical services can be conceptualized as a service contract ( 'Aqdul Khidmah ), which is specifically often categorized as an Ijarah (service rental) [footnoteRef:29]contract within the framework of Islamic jurisprudence . [footnoteRef:30]Based on this review, the validity and legitimacy of the relationship, including the Informed Consent process , must fulfill the basic pillars and requirements of an Islamic contract ( al-'Aqd ). [29: Wahbah al-Zuḥaylī, al-Fiqh al-Islāmī wa Adillatuh , volume 4.]  [30: Muhammad Sulaiman Al-Ashqar, Fiqh al-Mu'amalat al-Maliyyah al-Mu'ashirah , Volume 3 (Kuwait: Maktabah al-Manar al-Islamiyah, 2004), pp. 120-125. (Classifying professional service relationships as contracts)] 


The principle of at-tarā ḍ ī is one of the fundamental principles in Islamic contract law which emphasizes that the validity of an agreement requires mutual consent from the parties . This principle is rooted in the provisions of the Qur'an, especially QS. An-Nisā' [4]: 29, which rejects all forms of acquisition of rights or property without a transaction based on mutual consent. In the context of contemporary muamalah, at-tarā ḍ ī is understood as a normative foundation that maintains the free will of the parties in forming a fair and legitimate contractual relationship, [footnoteRef:31]without any element of deception or coercion.[footnoteRef:32] [31: Mohammad Hashim Kamali, Equity and Fairness in Islamic Contract Law , Oxford University Press, Oxford, 2021.]  [32:  Rodia Rotani Rianda and others, ‘Prinsip Muamalah Dalam Ekonomi Syariah: Tinjauan Dan Implementasi’, Hikmah: Jurnal Studi Pendidikan Agama Islam, 1.4 (2024), 122–36.] 

Thus, it can be concluded that the principle of at-tarā ḍ ī occupies a central position in Islamic contract law as the basis for valid consent and agreement. This principle ensures that agreements are not only formally valid but also substantively fair. Within the framework of the development of contemporary contract law, including the healthcare sector, at-tarā ḍ ī provides a strong normative basis for reconstructing the concept of consent to align with the values of justice, protection of the vulnerable, and legal certainty.

3.3 The concept of Informed Consent integrated with the At-Tarā ḍ ī Principle in Islamic Contract Law 
The construction of informed consent within the framework of healthcare services must be positioned as a substantial legal act. From the perspective of Islamic contract law ( Fiqh Muamalat ), the legitimacy of such consent must reflect the principle of at-tarā ḍ ī (mutual consent), which requires mutual willingness and agreement stemming from the free will of the parties. This principle firmly states that the validity of an agreement is determined not only by its formal aspects, but also by the substantive quality of the process of forming the will itself.

Table 1. Comparison of Informed Consent in Indonesian Health Service Regulations and the At-Tarā ḍ ī Principle in Islamic Contract Law
	Aspect
	Informed Consent in Indonesian Regulation
	At-Tarā ḍ ī Principles in Islamic Contract Law
	Critical Notes/Reconstructive Implications

	Normative Basis
	Health Law, Government Regulations, Minister of Health Regulations, and medical ethics standards
	Al-Qur'an (QS. An-Nisā' [4]: 29), hadith, and fiqh mu'āmalāt
	At-tarā ḍ ī provides an ethical-transcendental basis that strengthens the legitimacy of medical consent.

	The Nature of Consent
	Patient consent to medical procedures after receiving an explanation
	Consent and mutual agreement born of free will
	National regulations tend to be procedural; at-tarā ḍ ī demands substantive willingness

	The elements
	Patient competence, provision of information, consent (written/verbal)
	Willingness ( ridā ), ijab–qabul, clarity of the object of the contract, legal capacity
	The element of ridā adds an inner dimension that is often absent in administrative practices.

	Nature of Consent
	Can be administrative and standard (standard form)
	Individual, contextual, and dependent on the real understanding of the parties
	The principle of at-tarā ḍ ī rejects false agreement due to standard forms whose clauses are already fixed.

	Position of the Parties
	Doctor–patient relationship with knowledge gap
	The parties are positioned as morally equal in the contract
	At-tarā ḍ ī encourages legal engineering to balance asymmetric relations

	Substantial Prohibition
	Not explicitly formulated, more focused on procedural compliance
	Prohibition of gharar , tadlīs , ikrah , and injustice
	This principle is relevant to assessing the substantive quality of medical consent.

	The main purpose
	Legal protection for medical personnel and fulfillment of patient autonomy
	Realizing justice, consent and legal agreements
	At-tarā ḍ ī integrates ethical and juridical objectives simultaneously

	Legal Orientation
	Legal certainty and proof in the event of a dispute
	Contractual justice and moral legitimacy of contracts
	Islamic law broadens the orientation of informed consent, not only to procedures but also to pay attention to the substance starting from the moment of intention until after the medical action is completed.

	Implications of Defective Consent
	Potential medical disputes or alleged malpractice
	The contract can be void/fasid and open the right of khiyār
	At-tarā ḍ ī provides normative justification for the cancellation of an unjust agreement.

	Ethical Dimension
	Separate from religious norms (neutral)
	Uniting with the values of human welfare and honor
	Becoming the basis for the integration of law, ethics and religion in health services

	Implications of Defective Consent
	Potential medical disputes or alleged malpractice
	The contract can be void/fasid and open the right of khiyār
	At-tarā ḍ ī provides normative justification for the cancellation of an unjust agreement.



3.4 concept model of Informed Consent integrated with the principle of at-tarā ḍ ī

The reconstruction of informed consent based on at-tarā ḍ ī proposed in this study offers a normative model that integrates law, ethics, and contractual justice. This model not only strengthens the legal legitimacy of consent to medical procedures but also provides a fairer and more humane basis in healthcare relationships, including in the context of informed consent . The maqā ṣ id shari'ah demands comprehensive protection of the human body.[footnoteRef:33] Legal protection is the fulfillment of basic rights that are inherent and protected by the 1945 Constitution, Article 1 paragraph 3, which states that "The State of Indonesia is a state of law." This means that Indonesia stands on the law and guarantees justice for its citizens.[footnoteRef:34] [33:  Muhammad Nouval and Hasan Simatupang, ‘Transplantasi Organ Tubuh Dalam Perspektif Al- Qur ’ an : Analisis Tafsir Tematik ( Maw Ḍū ‘ ī ) Dan Maqāṣ Id Al- Syarī ‘ Ah’, 6.2 (2025).]  [34:  Muhhamad Ziril Amin and Lalu Husni. 2023. Legal Protection and Responsibility of Alfamart Companies Operating for Alfamart Employees Who Work Nights (Mataram City Study) . Private Law Journal, Volume 3, Issue 1, February 2023. p. 174.] 

Reconceptualization of consent for medical procedures must include essential elements that are in line with Islamic contract law, particularly in ensuring the authenticity of at-tarā ḍ ī. Literature on Islamic contracts emphasizes that every contract must fulfill elements such as voluntary agreement (ridā / consent), clarity of the object of the contract, transparency of information, and good faith.[footnoteRef:35] This is intended to provide legal protection to patients. [35:  Muhammad Latifil Ansori and others, ‘Akad Dalam Konteks Syariah’, Al-Fadilah: Islamic Economics Journal, 2.2 (2024), 70–79.] 

Legal protection is the fulfillment of basic rights that are inherent and protected by the 1945 Constitution Article 1 paragraph 3 which states that "The State of Indonesia is a state of law." This means that Indonesia stands on the law and guarantees justice for its citizens. [footnoteRef:36]The Big Indonesian Dictionary (KBBI), defines protection as: (1) a place of shelter, (2) actions or things and so on that protect. Based on this definition, protection is interpreted as the act of protecting, for example providing protection to the weak. Protection in general means protecting something from things that are dangerous or more negative.[footnoteRef:37] [36:  Muhhamad Ziril Amin and Lalu Husni. 2023. Legal Protection and Responsibility of Alfamart Companies Operating for Alfamart Employees Who Work Nights (Mataram City Study) . Private Law Journal, Volume 3, Issue 1, February 2023. p. 174.]  [37: The Great Dictionary of the Indonesian Language. https://kbbi.web.id/lindungi . Accessed March 2, 2025] 

Reconceptualizing Informed Consent through the lens of the At-Tarāḍī Principle serves as an ethical and substantive filter for formal regulations in Indonesia. While positive law focuses on procedural compliance ( written, stamped, age ), Fiqh Muamalat demands authentic consent that is free from gharar (uncertainty) and based on full disclosure and aimed at the benefit ( Maslahah ).
The flow of informed consent integrated with the at-tarā ḍ ī principle is as follows:
1. Medical information
The normative flow for forming valid medical consent in the integrated informed consent model based on the at-tarodi principle , starts from the delivery of honest and relevant medical information by medical personnel, which becomes the opening for the formation of adequate patient understanding.
Information must meet minimum standards: diagnosis, purpose, procedural steps, benefits, risks (probabilistic), real alternatives (including non-treatment options), and consequences of refusal. Information should be provided in a language the patient can understand, using assistive devices if necessary. Physicians, as the expert providers, are entrusted with the responsibility to convey medical information accurately. According to Vogel & Hayes, trust is a moral pillar of every Islamic contract.[footnoteRef:38] [38: Frank E. Vogel & Samuel L. Hayes, Islamic Law and Finance: Religion, Risk and Return , The Hague: Kluwer Law International, 1998.] 

Consent is considered invalid if it is not preceded by understanding. According to Kamali, informed consent in Islam requires sufficient information to prevent the parties to the contract from being deceived or misled. [footnoteRef:39]When creating a contract, communication between the parties must occur, meaning that every aspect of the contract to be agreed upon must be discussed and explained transparently and in detail [footnoteRef:40]. [39: Mohammad Hashim Kamali, Shari'ah Law: An Introduction , Oxford: Oneworld Publications, 2008.]  [40:  Mardiaton Mardiaton, Mukhsin Nyak Umar, and Nevi Hasnita, 'ISLAMIC LAW REVIEW OF THE PRINCIPLE OF FREEDOM OF CONTRACT IN MURABAHAH AGREEMENT (Analysis of Murabahah Agreement Contract at PT. Bank Aceh Syariah, Branch Office of UIN Ar-Raniry Banda Aceh', E-Mabis: Journal of Economics, Management and Business , 25.2 (2024), 147–61 <https://doi.org/10.29103/e-mabis.v25i2.1412>.] 

Variables influencing the understanding of Informed Consent need to be carefully considered when designing an adequate IC process. [footnoteRef:41]Understanding influences patients' decisions regarding consent to medical procedures. Justice is not achieved when patients make decisions without understanding the risks involved. Disclosure improves the bargaining position between doctors and patients, which aligns with the value of justice in Islamic jurisprudence.[footnoteRef:42] [41:  Francesco Gesualdo and others, 'Digital Tools in the Informed Consent Process: A Systematic Review', BMC Medical Ethics , 22.1 (2021), 18 <https://doi.org/10.1186/s12910-021-00585-8>.]  [42: Khalid Rashid, Islamic Law of Contracts , Oxford: Oxford Center for Islamic Studies, 2020.] 

2. Patient understanding
Healthcare professionals should employ a teach-back method to ensure the patient can restate core information and alternatives; documentation of this process serves as authentic evidence of consent. For significant procedures, patients should be given adequate time to reflect and understand before making a decision, except in emergencies. This time serves as a buffer to reduce the stress of making decisions during times of heightened emotional states. 
Information must be clear and easy to understand so that Informed Consent can function as an Effort to Avoid Gharar in healthcare practices. Ambiguity regarding the risks of medical procedures falls into the category of gharar fí al-uqūd . Informed consent , risks, alternatives, and possible complications must be conveyed to prevent detrimental transactions due to patient ignorance. [footnoteRef:43]The full validity of informed consent depends on the existence of an informed attitude that reflects the user's inner judgment that has been consciously processed after receiving the disclosure of information.[footnoteRef:44] [43: Ibn Taymiyyah, Majmū' al-Fatāwā , Cairo: Dār Ibn Ḥazm, n.d.]  [44:  Gary Burkhardt and others, 'Privacy Behaviour: A Model for Online Informed Consent', Journal of Business Ethics , 186.1 (2023) <https://doi.org/10.1007/s10551-022-05202-1>.] 

3. Free will
Freedom of choice is a prerequisite for at-tarā ḍ ī to truly be realized. Patient consent should not be based on coercion, threats, or pressure from the doctor or hospital. The patient must be truly willing without any element of ikrāh (coercion). Free will in this context is the patient's authentic and pure willingness (the principle of At-Tarā ḍ ī ) which is the basis for the validity of Consent to Medical Procedures. If the patient is incompetent or under pressure, the role of the guardian or power of attorney must follow the hierarchy of sharia and normative regulations (laws), and include considerations of benefit (maslahah).
Medical service contracts should not all be standard clauses that leave patients with no choice but to agree. This is intended to avoid feeling forced into agreeing to a medical contract.
4. Willingness (at-tarāḍī)
Informed consent, based on the at-taradi principle , serves as the primary instrument for patient legal protection, as it guarantees the right to information, autonomy, and self-determination in medical procedures. From this perspective, the validity of consent cannot be measured solely by the inclusion of procedures or the existence of written consent, but must be determined by substantive consent that reflects the patient's genuine consent, born from competent understanding, free will, and the absence of coercion or manipulation of information. Therefore, substantively flawed informed consent, even if administratively valid, essentially undermines the patient's legal protection function and potentially places the patient in a legally vulnerable position.
Ridā (inner willingness) must be present along with the external expression of the will, so that the contract must not be born through deception ( tadlīs ), excessive uncertainty ( gharar ), or deception ( ghishsh ).
5. Expression of consent
Ridā (inner consent) must be present along with the outward expression of will, so that the contract cannot be born through deception ( tadlīs ), excessive uncertainty ( gharar ), or fraud ( ghishsh ). In this case, in addition to the signature, the agreement record must contain a summary of the dialogue, the results of the teach-back, for example the sentence "I agree after understanding...and so on" which represents ridā .
6. Validity of medical action
The validity of medical consent in the At Tarodi principle-based informed consent model is determined by a series of normative processes that begin with conveying honest medical information, generating patient understanding, and enabling free-will decision-making. This process fosters legitimate consent as the basis for consent, so that medical consent cannot be measured solely as a procedural act but must also consider its substance.
7. Responsibility, trust
The responsibility and trust of medical personnel begins at the time of consent, but rather from the initial stage of conveying medical information, namely when the doctor determines the substance of the information conveyed, the method of communication, and assesses the patient's readiness to understand the information. It does not end until the medical action is performed, because there are still responsibilities after that, such as maintaining patient confidentiality, being responsible for the medical action that has been performed. Even though the medical action is complete, the doctor remains responsible for professional standards, negligence, ethics and spirituality.


Diagram 1: Flow of the Infomed Consent concept based on at-tarāḍī
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Image Explanation
Figure 1. shows the informed consent model based on the principle of at-tarāḍī which places legal protection for patients not on the administrative fulfillment of consent, but on ensuring true willingness born from understanding, free will, and honest information, so that the law functions as an instrument of substantive justice, not merely a formal legitimation of medical actions.
The diagram shows that the doctor's responsibility for trust is inherent and continuous, beginning with the delivery of medical information, continuing throughout the procedure, and not ending with the granting of informed consent. The principle of at-tarāḍī serves as the core of legitimizing patient consent, while trust affirms the legal, ethical, and spiritual responsibilities of medical personnel.
The conceptual reconstruction of informed consent is carried out by positioning informed consent not merely as an administrative procedure, but as a medical contractual relationship ( medical contract ) based on the principle of At-Tarāḍī , namely willingness and agreement born of free will, adequate understanding, and justice for the parties. This reconstruction is not intended to replace positive health law, but rather to enrich and deepen the meaning of consent to medical actions. This process is visualized in Diagram 1, which shows the transformation flow from procedural consent to substantive consent based on contractual justice.
CONCLUSION
The concept of informed consent within healthcare services exhibits a substantial normative alignment with the Islamic contractual principle of at-tarāḍī (mutual consent). This congruence is particularly evident concerning the protection of patient willingness, mutual agreement, and the preservation of free will among the contracting parties. However, the operationalization of informed consent within Indonesia’s current positive legal framework often leans toward a procedural and administrative formality, which potentially compromises the substantive quality of the patient’s underlying acquiescence.
From the perspective of Islamic contract law, consent to medical procedures can be analytically reconstructed as a medical contract that establishes a reciprocal legal relationship between the patient and the healthcare professional. The principle of at-tarāḍī rigorously asserts that the validity of consent is not merely contingent upon the existence of a formal documentation, but must be fundamentally predicated upon adequate patient comprehension, unconstrained freedom of choice, and the definitive absence of coercion or misdirection. This approach offers a highly relevant and constructive framework for complementing the existing provisions on Informed Consent in Indonesian regulations, which, while acknowledging the necessity of patient agreement, typically do not articulate explicit substantive standards for consent validation.
Informed consent, when integrated with the principle of at-tarāḍī, commences with the provision of comprehensive information and proceeds to ensure subsequent patient understanding, thereby empowering patients to exercise their autonomous free will in making medical decisions unencumbered by coercion, pressure, or manipulation. The integration of accurate information, complete comprehension, and volitional autonomy subsequently engenders legitimate consent (at-tarāḍī), which serves as the core of the consent’s normative legitimacy. Medical consent is thus positioned as the ultimate manifestation of this legitimate consensus, ensuring that its validity is determined not solely by its formal expression, but critically by the substantial quality of the deliberative process that precedes it. To further elucidate the conceptual framework of this Reconceptualization of Informed Consent based on at-tarāḍī, a corresponding Flowchart will be presented.
The reconstruction of informed consent based on at-tarāḍī as proposed in this study offers a normative model that seamlessly integrates legal mandate, ethical imperatives, and contractual justice. This integrated model not only robustly reinforces the legal legitimacy of consent for medical procedures but also provides a more equitable and humane foundation for healthcare relationships, especially in the context of informed consent. Future scholarly inquiry is recommended to empirically validate the implementation of At-Tarāḍī-based informed consent within diverse clinical settings and digital healthcare services to comprehensively assess its practical effectiveness.
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