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Abstract:

Family law is one part of the legal system that applies in Indonesia, which has
developed along with social developments in society. This paper provides an
overview of how the development of family law in Indonesia uses a normative
approach and describes the development of family law in Indonesia today. The
development of family law in Indonesia is influenced both from the historical
aspect of law to today's social developments. The development of family law
develops according to the community's needs for legal certainty and aspects
related to family relations, starting from setting age limits for prospective
husbands and prospective wives, child status, marriage agreements to marital
status that is not administratively registered.
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Introduction

Family law is defined as the overall provisions regarding legal relations
relating to blood relatives and families originating as a result of a marriage.
Marriage, parental authority, guardianship, pardon, absenteeism and marriage are




an important part of family law.' The family is the smallest community in a legal
society formed by marriage.” Through a legal marriage, a family is formed which in
one family consists of a father, a mother and their children.* Marriage law is the
heart offfamily law, thus all those who have met the legal requirements to build a
joyful, eteral family based on the One Deity must adhere to the stipulations of
Law No. 1 of 1974,

Legal conditions in Indonesia prior to Law No.1 of 1974 were still pluralistic®,
this was due to the existence of several marriage laws caused by the presence of
several population groups, religious and ethnic influences’, and influenced by the
history of the Indonesian nation which was colonized by various nations, especially
the Dutch. In addition to colonizing the Netherlands politically and economically,
the Netherlands also colonized with its leggljsystem.® This legal colonization can be
seen from its legal politics which divides the Indonesian population groups based
on Article 131 IS, and its enforcement is based on Article 131 IS. Article 131 IS is
an article that distinguishes 3 groups of residents, namely the first group: European
groups, Second: Foreign Eastern groups such as Chinese, Indians, andhrabs, third:
indigenous groups (original Indonesian residents).” Against pluralistic marriage law
in Indonesia before Law No. 1 of 1974 there are several marriage laws for each
group in Indonesian society which are different according to Article 163 jo 131 IS,
besides that there are also customary law and Islamic law, as follows® :

1. Muslims indigenous to Indonesia are govemed by customary-inspired
religious law.

2. Other indigenous Indonesians are subject to customary law.

3. For indigenous Christians in Indonesia, the Huwelijk ordonatie Christen

Indonesia (HOCT) (p. 1933 N0.74) is applicable.

4. Foreigners and Indonesian nationals of Chinese heritage are subject to modest
amendments to the Civil Code.

5. Other foreign eastern citizens and Indonesian citizens of foreign eastern
heritage are subject to customary law.

6. The Civil Code is applicable to Europeans and Indonesians descended from

Europeans

The enactment of Law No. 1 of 1974 is a juridical step to make changes and
reforms to the pattern of marriage in society which previously could have had a
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negative impact, from marriages which were originally carried out freely and
arbitrarily to marriages carried out with formal conditions and became marriages
that were blessed because based on God Almighty and become an eternal marriage,
and bring happiness.’

The Civil Code as a source of civil law emphasizes that marriage is only a
civil relationship and there is no understanding of marriage itself.'* Marriage is not
a religious act that must involve God, marriage is only a civil relationship between
two people who are getting married'’, Even in its developmefg] the notion of
marriage in western countries has shifted", not only concerning a husband and wife
in the sense of marriage, not uniting a man and a woman. In European countries,
particularlgfjthe Netherlands, same-sex marrages are permitted.”” While in
Indonegi@ Law No. 1 of 1974 is the unification of legal norms regarding marriage,
where in Article 1 of Law No. 1 of 1974 provides the formulation "marriage is a
physical and spiritual bond between a man and a woman as husband and wife with
the aim of forming a happy and eternal family based on the One Godhead".

Leg@fissues are growing in line with technology and information, as well as
marriage law in Indonesia which cannot be separated from several protgns, this is
caused by the development of the times and modernization, but the legal norms
contained in the Marriag) Law can still survive and can be accepted along with
developments. Although there are some provisions in the Marriage Law that have
been amended, some of their provisions hafk even been revoked and replaced by
the latest provisions, several court decisions up to the decision of the Constitutional
Court regarding Marriage Law signify a contemporary form of marriage law in
Indonesia. This paper study is a normative study that describes the current
development of family law and describes the problems that occur related to family
law in Indonesia today.

Discussion

Human resource development is the main target of development goals,
because implicitly humans are both the subject and the object of development.'
Since humans, Adam and Eve, human nature is to live in pairs, because humans as
social creatures have the highest degree among other creatures created by Him'4,
one of his natures as human beings is to live in a social environment and integrate
with other social groups in society.”” As social beings, one of the necessities of
human life is the biological need in association § husband and wife which aims to
produce offspring in order to form a complete family consisting of father, mother
and children who are born.'
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The family in the narrow sense is the smallest community unit consisting of a
husband, a wife and children in it who live and live in one residence.'” The family
in the broadest sense is a group of members of the family community consisting of
people who are related by marriage and blood ties.'*

Marriage is a significant event in human existence, and marfffdge cannot be
separated from the law since, via legal marriage, the relationship between a man
and a woman@) formed in accordance with their standing as honorable beings."
The majority of Law No. 1 of 1974 and PP No. 9 of 1975 stem from Islamic
religious law. The Marriage Law is a concrete embodiment of the growth of
national law as the execution of Pancasila and the 1945 Constitution-based legal
policy in Indonesia. Article 1 stipulates that the bride-to-be and groom-to-be are
divine in nature and that a man and a woman share an inner and outer tie. A
further factor is that marriage is a personal commitment with no external coercion,
since both couples seek to create a happy and lasting family. Happy in the sense
that the desire to form a family so that the family formed reaches the peak of
Happiness, not to live a difficult life. Eternal Happy Marriage means that the
prospective husband and wife have the aim that the marriage that is fostered can
last a lifetime and should not be simply decided or dissolved according to the
wishes of the parties. Marriage must also#3 based on God Almighty, meaning that
marriage does not just happen according to the wishes of the prospective bride and
groom, but as a gift from God to humans as civilized beings. Therefore, marriage
must be carried out in a civilized manner according to religious teachings revealed
by G@ to humans.”

Article 2(1) of the Marriage Act states that "a marriage is valid when
contracted in conformity with the law of every religion and belief," so it is evident
that Act No. 1 of 1974 portrays religious law as the most essential law in
determining whether or not a marriage is legal. This is because the impact of the
legality or invalidity of a marriagffan have an impact on the legality or invalidity
of the legal relationship between children born as a result of the marriage of the
mother and father which also affects the marriage law and inheritance law.?

Article 7(1) of the Marriage Act stipulates: "Marriage is only permitted if the
male spouse has attained the age of 19 (nineteen) and the female partner has
attained the age of 16." (sixteen) The rule says that marriage legislation imposes a
minimum age requirement for spouses.

In Case No. 22/PUUXV/2017, gender activists are reviewing the law in light
of a modification in the minimum age requirement for prospective partners. The
judge determined that the age difference in marriage law was not supported by clear
scientific evidence and was based simply on sex. The misconception that women
fRature faster in society cannot be utilized to determine the minimum age for
marriage. In order to effectively fulfill the aim of marriage without resulting in
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divorce, the Constitutional Court also considered the protection of children's
rights.” Husband and wife must be psychologically and emotionally mature in
order to engage into a marriage and serve its purpose.”

The motivatidi) for Law No. 16 of 2019 is Constitutional Court Conclusion
No. 22/PUU-XV/2017, which was one of the factors considered by the
Constitutional Court (MK) in its decision :

“...when the difference in treatment between men and women has an impact
on or hinders the fulfillment of the basic rights or constitutional rights of citizens,
both those belonging to the group of civil and political rights as well as economic,
educational, social and culture, which should not be distinguished solely on the
grounds of sex, then such a distinction is clearly discrimination."

In accordance with the same line of reasoning, it is also asserted that imposing
a different minimum age for marriage between men and women constitutes
discrimination in the light of Article 2§B(1lapplication )'s of the right to found a
family. Constitution adopted in 1945. In this case, when the minimum age of
marriage is for women is lower than for men, then legally women can more quickly
form a family.

The Constitutional Court's ruling required parliamentarians to alter Law No.
1 of 1974 immediately or within a maximum of three years. This has been realized
by the legislators by issuing Law Number 16 of 2019.

Changes in conventions in the new marriag@law, include the marriage age
limit. Refining the regulations by increasing the minimum age for marriage for
women to 19 (nineteen) years, in line with the minimum age for maffiage for men.
Physically and psychologically mature to be able to marry, fulfill the purpose of
marriage without divorcing, and produce healthy, high-quality children. One of the
goals of the Marriage Law Revision is to reduce the number of child marriages,
which impede the improvement of the Human Resource Index, one of the
Sustainable Development Goals (SDGs), which have become a global duty.

In addition, since the implementation of the Marriage Act No. 1 of 1974,
there are numerous additional marriage-related legal standards, one of which also
E@plies to unregistered weddings. According to the provisions of Section 2 (1), the
validity of a marriage is determined by the religious law and philosophy of each
spouse. So that the expert opinion concurs that the registration of a marriage is
merelgZhn administrative act and not a determinant of a marriage's validity.

According to Article 2(1) of the Marriage Act, marriage under the law of any
faith is a legal process. Legal events@nnot be negated by the occurrence of
"important events" within the sense of Article 2(2) that any marriage is registered
according BJexisting laws and regulations.

The decision of the Supreme Court of the Republic of Indonesia No. 1776
K/PDT/2007 is one of the cases in which a lawsuit of the wife of an unregistered
marriage was successful, specifically the unregistered marriage shared by Yulianto
aka Liong Tjoeng Tjen and Mimi aka Tjia Mie Joeng. Julianto and Mimi had held
a traditional Chinese wedding on Tuesday, September 26, 1996, followed by a
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formal ceremony at New restaurant Malang in Hong Kong.* After holding a
traditional Chinese wedding and a ceremonial wedding reception ceremony, the
husband and wife then lived and started a household, after several years of marriage
and forming a family, on December 31, 2004 Yulianto alian Liong Tjoe Tjen died,
leaving his wife Mimi who was married legally. Chinese custom and have no
children. After Yulianto's death, it turned out that there was a problem with the
distribution of inheritance between Mimi as the widow of Yulianto and Yulianto's
own family. In the Malang District Court §3ecision, in favor of Mimi as the widow
of Yulianto, then reinforced by the Supreme Courf) Decision No. 1776
K/PDT/2007, in the judge's decision stating thafjTjie Mie Joeng's marriage to
Liong Tjoeng Tjen was carried out by custom, and was not recorded in civil
registration is deemed valid and the plaintiff must be declared the widow of Liong
Tjoeng Tjen. This dfision is considered a fair decision, because by looking at the
provisions of Article 1 of the Marriage Law that marriage is legal if it is carried out
according to each religion and belief.

This case of marriage registration does not only have an impact on the
inheritance and inheritance of the spouse, but also causes problems for children
born to married couples without being recorded. The author takes the example of
the case of unregistered marriages championed by an artist named Machicha
Mchtar. Machicha Mochtar filed a lawsuit against the child who was born. From
the result of an unregistered marriage with the former Minister of State Secretary
Moerdiono on December 20, 1993 and produced a son, the two later seffffated in
1998.% In order to fight for the rights to their child, Machicha conducted a Judicial
Beview to the Constitutional Court, by examining Article 2 paragraph (2) with
Article 43 paragraph (1) of Law No. 1 of 1974, where the article states that children
born outside of marriage only have a civil relati@Bhip with the mother and the
mother's family. Finally, the panel of judges of the Constitutional Court granted the
application forfiidicial review of Machica Mochtar so that all children in Indonesia
were declared to have civil relations wgjh their biological fathers. The Chief Justice
of the Panel of Judges, Mahfud MD, stated that(ghildren born out of wedlock still
have a relationship with their father. A child bom out of wedlock has a civil
relationship with his mother and his mother's family as well as with a man as his
father which can be proven based on science and technology and/or other
evidence according to the law having blood relations, including civil relations with
his father's family.

Several decisions of the Constitutional Court demonstrate the numerous
controversies that occurred following the introduction of the Efarriage Code, which
led to the repeal or annulment of some provisions. The decision of the
Constitutional Court, whidifjwas also included in the issuance of the marriage
contract, where Article 29 parffraph (1) of the Marriage Act No. 1 of 1974 was
determined, differed from the decision of the Constitutional Court No. 69/PUU-
XIII of 2005, which states that a marriage contract is no longer interpreted as a
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32
contract concluded with a marriage contrac.”® Although the g)nstitutional Court
ruling 69/PEEY-XIII/2015 was requested by a couple in a mixed marriage
consisting of an Indonesian citizen and a foreign citizen, it also applies to couples of
fellow Indonesian nationals.

The next hottest issue is the ownership of a Family Card, where a married
couple who does not have a Marriage Certificate, or a married couple is not
recorded, in this case the Ministry of Home Affairs says that a married couple who
i1s married in an unregistered marriage can still make a family card (KK). Article 34
of Presidential Decree No. 96 of 2018 allows the public to attach a Letter of
Absolute Responsibility (STIM) for two reasons: lack of a birth certificate, marriage
book/certificate, or other appropriate documentation. However, the relationship
status on the family card indicates that the couple is married. These provisions
provide space for married couples who are married in a serial manner to have a
family card on the condition that there is a special note listed on the family card
that the marriage performed is not recorded. Giving a family card for couples who
are married in an unregistered marriage actually has a positive impact because it is
with the family card that the child can make a birth certificate. On the other hand,
giving a family card will actually cause a number of problems for women and
children. In addition, the existence of leniency for couples who marry in an
unregistered manner is not in accordance with the wishes of the legislators who
want administrative order to be realized Hgffegistering marriages. This regulation is
counterproductive resulting in ineffective marriage registration in the E&ure. This is
due to the leeway given by obtaining a marriage book after marriage in the form of
a siri matriage is carried out.

The recommendations for fulfilling the population management rights of
unregisteredgBharriages are in sharp contrast to [Adonesia’s current laws and
regulations. In accordance with Law No. 1 of 1974, a marriage is valid if it is done
in accordance with the laws of each religion and belief, and each marriage must
also be registered in compliance with applicable laws and regulations. The
regulation explains that marriages will only have formal legality before the law if
they are recorded by a marriage registrar (PPN) appointed by the state, while those
that are not registered are considered illegal according to law. The marriage
certificate or marriage certificate issued through the marriage registration makes it
easier for husband and wife to carry out other legal needs.

Conclusion

The evolution of family law in Indonesia is impacted by both legal historical
factors and contemporary societal changes.. The development of family law
develops according to the community's needs for legal certainty and aspects related
to family relations, starting from setting age limits for prospective husbands and
prospective wives, child status, marriage agreements to marital status that is not
administratively registered
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