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Abstract: 
This study aims to analyze the devision of joint property (harta sepencaharian) within the legal framework of Malaysia, emphasizing the role of local wisdom. The research focuses on how customary legal norms and local traditions influence the interpretation and application of law governing joint property disputes. Adopting a normative approach, the study employs conceptual and statutory analysis, supported by the examination of legal documents and relevant literature. The findings indicate that local wisdom significantly contributes to filling gaps or addressing deficiencies in formal legal norms, thereby fostering justice that aligns with the contextual needs of society. The study’s contribution lies in its policy recommendations for integrating local wisdom into Malaysia’s legal framework. Promoting a theoretical foundation for the development of inclusive and adaptive legal policies.
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Introduction
The practice of dividing harta sepencarian has been practiced implemented for a long time in the Malay community in Malaysia. In fact, it is also practiced by the indigenous people of Sabah and Sarawak[footnoteRef:1]. Often, discussions related to matrimonial property in Malaysia will usually revolve around customary practices practiced observed in Malaysian society[footnoteRef:2]. Scholars who discuss customary practices will usually refer to Perpatih custom and Temenggung custom. This is because references related to matrimonial property in Malaysia are usually made to these two customs despite the fact that other tribes, such as the natives (those who are not descended from the Malay community) also coincidentally use the same custom. In fact, the Malay communities in the archipelago such as in Indonesia[footnoteRef:3] Singapore and Brunei (Fatwa Mufti of the National Government Brunei, series 2/73 and supra, 394) also practice the division of matrimonial property[footnoteRef:4] as one of the claims entitled to be made in the Syariah Court in the event of a divorce between husband and wife. In fact, in addition to going through the process of claims in court, claims for harta sepencarian are also among the majority of claim cases after divorce that are often resolved through the Majlis Sulh[footnoteRef:5]. [1:  Suwaid Tapah, “Konsep  Dan Amalan Harta Sepencarian Orang-Orang Islam Di Malaysia” (Malaysia, University Malaya, 1996).]  [2:  Saad Gomaa Gomaa Zaghloul et al., “Matrimonial Property Between Jurisprudence and Reality,” Linguistics and Culture Review 5, no. S4 (2021), https://doi.org/10.21744/lingcure.v5ns4.1919.]  [3:  Soekanto, Meninjau Hukum Adat Indonesia (Jakarta, Indonesia: CV. Rajawali, 1981).]  [4:  Theresa Nutz, Anika Nelles, and Philipp M. Lersch, “Who Opts Out? The Customisation of Marriage in the German Matrimonial Property Regime,” European Journal of Population 38, no. 3 (2022), https://doi.org/10.1007/s10680-022-09613-8.]  [5:  Hadenan Towpek, Ahmad Shah Affandie, and Zainudin Hudi Prasojo, “Amalan Pengurusan Sulh Di Jabatan Kehakiman Syariah,” Journal of Shariah Law Research 8, no. 1 (2023), https://ejournal.um.edu.my/index.php/JSLR/article/view/44944.] 

The concept practiced in matrimonial property is in line with Islamic teachings that does not differentiate the level of property management by men and women. This is different from the practice for other societies such as Arab society or in early English law[footnoteRef:6]. This is because the concept of property ownership for married women is different from the English common law principle which states that when a woman marries, her property is included with her husband's property[footnoteRef:7]. In other words, women in English society at that time did not have any right to do any property transaction, they could not even own property. This situation differs from the Malay community which has different practices and approaches towards women, especially when it comes to property ownership and management. Consequently, women in Malay society are given the right to manage property and get the right to divide property during marriage. This writing will highlight local wisdom in the division of harta sepencarian which will show the recognition of the Malay community towards the rights and contributions given by women and at the same time still defend the rights of men. [6:  Noraini M. Noor and Chan-Hoong Leong, “Multiculturalism in Malaysia and Singapore: Contesting Models,” International Journal of Intercultural Relations, Multiculturalism, beyond ethnocultural diversity and contestations, 37, no. 6 (November 1, 2013): 714–26, https://doi.org/10.1016/j.ijintrel.2013.09.009.]  [7:  Mualimin Mochammad Sahid, Setiyawan Gunardi, and Nur Muhammad Hadi Zahalan, “Konsep Uruf Dan Maslahah Sebagai Sumber Rujukan: Status Wanita Terhadap Harta Sepencarian Dalam Perundangan Islam Di Malaysia,” ‘Abqari Journal 23, no. 2 (2020), https://doi.org/10.33102/abqari.vol23no2.357.] 

Numerous similar studies explain that local wisdom plays a significant role in property division, especially in the context of Malaysia. Islamic inheritance law, as outlined in the Qur'an and Hadith, governs the distribution of property among descendants of children and siblings[footnoteRef:8]. This legal framework intersects with local customs and traditions, creating a complex landscape for property division. The incorporation of local wisdom, such as eco-literacy and community participation, can help address issues like illegal mining and environmental concerns. In the context of marital property division, there is an ongoing debate regarding the rights of spouses and the division of assets acquired during the marriage[footnoteRef:9]. While inheritance plays a role in property distribution, the focus is on assets acquired together during the marriage, excluding gifts and inheritance. In Malaysia, foreign investment is regulated, with caps on ownership shares in most sectors, although 100% foreign ownership is permitted in the manufacturing sector[footnoteRef:10]. This regulatory framework impacts property ownership and division within the country. Overall, the legal perspective on property division in Malaysia is influenced by Islamic inheritance law, local customs, and regulatory frameworks governing foreign investment. The incorporation of local wisdom and community participation is essential in addressing property division issues and ensuring sustainable development[footnoteRef:11]. [8:  Derita Prapti Rahayu et al., “Countering Illegal Tin Mining with a Legal Formulation of Law Based on Local Wisdom in Bangka Belitung, Indonesia,” Cogent Social Sciences 10, no. 1 (December 31, 2024): 2311053, https://doi.org/10.1080/23311886.2024.2311053.]  [9:  David J. Banks, “Islam and Inheritance in Malaya: Culture Conflict or Islamic Revolution?,” American Ethnologist 3, no. 4 (1976): 573–86.]  [10:  “(PDF) Marital Property within the Marriage Law: A Debate on Legal Position and Actual Applications,” ResearchGate, December 9, 2024, https://doi.org/10.14421/ajis.2021.592.287-316.]  [11:  Siah Khosyi’ah and Ayi Yunus Rusyana, “Inheritance Settlement of Descendants of Children and Siblings in Islamic Law with Local Wisdom in Indonesia,” Taylor & Francis, December 31, 2022, https://www.tandfonline.com/doi/abs/10.1080/23311886.2022.2126615.] 

This study aims to explore the practice of dividing harta sepencarian (matrimonial property) within the Malay community and indigenous groups in Malaysia, and compare it with similar practices in Indonesia. The primary focus is to understand how local values, such as the Perpatih and Temenggung customs, are influenced by Islamic teachings regarding the rights and responsibilities of spouses in property division during marriage. Unlike legal systems such as English common law or Arab society, which historically placed restrictions on women's property rights, the Malay community grants women equal rights to manage property and participate in the division of assets following divorce. This study highlights how women's rights in the context of matrimonial property division are respected within the framework of local customs and Islamic law in Malaysia, while still maintaining a fair balance of men’s rights.
The contribution of this research lies in enriching the discourse on property rights within the Malay community, emphasizing the role of local wisdom that supports gender equality in managing joint property during marriage. It also seeks to provide deeper insights into how Islamic teachings are integrated with local customs, comparing this approach to legal systems in other countries. As such, the study not only enhances understanding of property division practices in Malaysia but also contributes to potential reforms in legal policies related to asset distribution after divorce, particularly through mediation mechanisms like Majlis Sulh.
 



Method
The research employs normative legal research[footnoteRef:12] to explore the local perspective guiding the division of harta sepencaharian (joint property) within the Malay community in Malaysia. The study uses statue approach and conceptual approach, the statutory method looks at things based on rules, principles and the law, while the conceptual method is based on Islamic law and general law doctrines to make ideas, legal concepts, and legal principles clear that are important to the problem being studied. There were both direct and secondary sources in the data. The first data came from fatwa, customary law and the second data from related books, journals and article. Document study also called literature study was used to collect data. This is a way to gather written law materials analysis. This method is also beneficial for establishing a theoretical foundation by examining laws and regulations, books, documents, reports, archives and other research results, both printed and electronic, that pertain to the distribution of joint property for husband and wife in Malaysia. [12:  Risma Nur Arifah, Siti Zulaichah, and M. Faiz Nasrullah, “Membuka Rahasia Bank Dalam Pembagian Harta Bersama Perspektif Maqashid Syariah,” De Jure: Jurnal Hukum dan Syar’iah 11, no. 2 (December 31, 2019): 113–27, https://doi.org/10.18860/j-fsh.v11i2.7999.] 

Result and Discussion
Socio-Culture and Position of Women in Malay Society
Malay society’s identity is shaped by a combination of religious adherence, traditional custom (adat), and historical influence[footnoteRef:13]. These cultural pillars dictate perceptions of gender roles, property rights, and dispute resolution mechanisms, particularly in the context of matrimonial property division, Islam functions as a primary influence in the social framework of malay communities[footnoteRef:14]. Simultaneously, adat – a customary legal system – operates in tandem with Islamic tenets, often prioritizing communal harmony and familial obligations over rigid legalistic approaches.  [13:  Mohd Norhusairi Mat Hussin and Muhammad Farid Aizat Fauzi, “Alimony of Childern by Deducting of Employeess Provident Fund: An Alternative,” UUM Journal of Legal Studies 14, no. 1 (January 18, 2023): 333–63, https://doi.org/10.32890/uumjls2023.14.1.13.]  [14:  Mohd Hafiz Jamaludin et al., “The Application of the Instrument ofAl-Istihsan Bi Al-’Urf in Harta Sepencarian Practice in Malaysia,” ʻUlūm Islāmiyyah Journal 14 (December 1, 2014): 69–88, https://doi.org/10.12816/0012615.] 

For example, regions such as Negeri Sembilan practice Adat Perpatih, a matrilineal system granting significant inheritance rights to women. This aligns more closely with conventional Islamic practices. Colonial rule introduces statutory legal system that coexisted[footnoteRef:15]. Over time, Malaysia’s legal landscape sought to balance this overlapping system, but remnants of patriarchal interpretations persist. This historical layering complicates the consistent application of joint property division frameworks.  [15:  Raja Rohana Raja Mamat, Peranan Dan Status Wanita Melayu Di Malaysia : Daripada Perspektif Sosial Dan Undang-Undang (Kuala Lumpur: Dewan Bahasa dan Pustaka, 1991), https://elib.usm.my/cgi-bin/koha/opac-detail.pl?biblionumber=62850&query_desc=kw%2Cwrdl%3A%20raja%20melayu.] 

Despite societal progress, women in Malaysia society continue to navigate entrenched gender expectations influenced by religion and tradition[footnoteRef:16]. This dual influence manifest in both social and legal contexts. Traditionally, women are perceived as custodians of familial well-being and are entrusted with nurturing influence property ownership narratives, were women’s contributions, especially within the domestic sphere, are often undervalued or overlooked. This traditional undervaluation disproportionately affects women during property divisions, ad non - monetary contributions – such as homemaking – are harder to quantify compared to financial inputs[footnoteRef:17].  [16:  Ivan Szadvári, Daniela Ostatníková, and Jaroslava Babková Durdiaková, “Sex Differences Matter: Males and Females Are Equal but Not the Same,” Physiology & Behavior 259 (February 1, 2023): 114038, https://doi.org/10.1016/j.physbeh.2022.114038.]  [17:  Fatima Abdullah, “Wanita Dan Pekerjaan: Satu Analisis Konflik Peranan*,” Akademika, July 1, 1985, https://www.semanticscholar.org/paper/WANITA-DAN-PEKERJAAN%3A-SATU-ANALISIS-KONFLIK-Abdullah/fbc9a4633aafe2de3656ce898b1cb5ba2d863a2f#citing-papers.] 

While Islamic Family Law acknowledged woman’s rights to matrimonial property these rights are typically contingent on demonstrating contributions to the acquisition or maintenance of assets. Judicial interpretations increasingly recognize non-tangible inputs, such as caregiving and household management. However, inconsistencies in enforcement and societal attitudes often undermine these advancements. 
Local wisdom, rooted in adat and communal traditions, offers alternative pathways to resolving dispute over matrimonial property[footnoteRef:18]. Adat emphasizes collective welfare and fairness, advocating for property settlements that minimize disruption to familial stability. For instance, retaining a family home for the custodial parents – usually the mother[footnoteRef:19] – reflects these values, ensuring continuity for children affected by divorce[footnoteRef:20]. Mediation led by community elders of family representatives plays a significant role in dispute resolution. These mediators draw upon their understanding of adat and Islamic ethics to propose solutions that prioritize fairness and compassion, often resolving conflicts outside formal judicial processes[footnoteRef:21]. Regional variations in adat highlight the diversity of local wisdom. In Negeri Sembilan, matrilineal inheritance under Adat Perpatih empowers women’s property claims. In contrast, patriarchal norms dominate other states, limiting women’s access to joint property. This variation underscores the need for nuanced, context-sensitive approaches.  [18:  Mohamed Nazreen Shahul Hamid et al., “Malay Women’s Challenges in Balancing Careers and Households: A Textual Analysis Study of Selected Short Stories by Zurinah Hassan,” Cogent Arts & Humanities 10, no. 1 (December 31, 2023): 2259663, https://doi.org/10.1080/23311983.2023.2259663.]  [19:  Abdullah, “Wanita Dan Pekerjaan.”]  [20:  Peter J. Wilson, Malay Village and Malaysia: Social Values and Rural Development (Human Relations Area Files, 1968).]  [21:  Tasnim Khan and Rana Ejaz Ali Khan, “Urban Informal Sector: How Much Women Are Struggling for Family Survival,” The Pakistan Development Review, 2022, https://doi.org/10.30541/v48i1pp.67-95.] 

Indonesia, like Malaysia, is influenced by a blend of Islamic teachings, adat and modern legal structures. However, Indonesia’s socio-cultural and legal approaches exhibit unique destitutions in the treatment of women and property division. The Indonesia adat system in highly diverse, reflecting the country’s multi-ethnic composition. In regions like West Sumatera, where the Minangkabau community practice matrilineal adat, women play a central role in inheriting ancestral property. This practice underscores their importance as custodians of prevalent in other regions, property ownership and decision – making authority are predominantly reserved for men. This dichotomy highlights the variability in women’s socio – economic status across Indonesia. 
Indonesia operates under a pluralistic legal framework comprising Islamic Law, adat law, and statutory civil law[footnoteRef:22]. For Muslim communities, Islamic law governs matrimonial property, emphasizing equitable distribution based on contributions. However, in many rural areas, adat law holds greater sway, often taking precedence over statutory regulations. This reliance on adat can either empower or marginalize women, depending on regional practices and cultural norms. Women’s roles in Indonesian society are deeply influenced by their adat community’s traditions. In matrilineal societies, women enjoy considerable autonomy and influence, particularly in economic matters[footnoteRef:23]. In contract, women in patrilineal communities often face limitations on their property rights and participation in decision-making. Despite these disparities, modernization and economic pressures have encouraged greater female participation in education and the workforce, mirroring trends seen in Malaysia.  [22:  Sonia Akter et al., “Women’s Empowerment and Gender Equity in Agriculture: A Different Perspective from Southeast Asia,” Food Policy 69 (May 1, 2017): 270–79, https://doi.org/10.1016/j.foodpol.2017.05.003.]  [23:  Raihan Chaerani Putri Budiman, Dhara Cita Rafeina, and Amelia PSDA Arintyas, “Gender-Based Development Discourse and Its Impact on Women Informal Workers in Yogyakarta,” Populasi 31, no. 2 (2023), https://jurnal.ugm.ac.id/populasi/article/download/92550/38238.] 

Indonesia faces challenges similar to those in Malaysia, including patriarchal biases, insufficient recognition of women’s domestic contributions, and inconsistencies in legal interpretations[footnoteRef:24]. However, grassroots initiatives and women’s advocacy groups have emerged as powerful agents of change, promoting gender equity and awareness of women’s rights. These efforts aim to harmonize adat, Islamic, and statutory laws to create more inclusive legal outcomes for women.  [24:  Mohammad Enamul Hoque and Mohd Azlan Shah Zaidi, “The Impacts of Global Economic Policy Uncertainty on Stock Market Returns in Regime Switching Environment: Evidence from Sectoral Perspectives,” International Journal of Finance &Amp; Economics 24, no. 2 (2018), https://doi.org/10.1002/ijfe.1702.] 

While local wisdom enriches the legal discourse, its integration with formal systems presents both obstacles and opportunities. Ambiguity in legal systems, gender inequities, and documentation gaps continue to challenge equitable outcomes. Yet. Efforts to harmonize adat, Islamic law, and statutory regulations, combined with advocacy for women’s rights and judicial flexibility, offer promising pathways for reform. Raising awareness about women’s rights and promoting documentation of contributions can empower women in property disputes[footnoteRef:25]. Court can adapt broader interpretations of “contribution” to include non-financial inputs, fostering gender-equitable outcomes. To advance equity in property division and amplify the role of local wisdom, fairness-driven adat practices should be codified into statutory laws to ensure consistent application. Public awareness campaigns can educate communities on women’s property rights and the importance of recognizing non-monetary contributions. institutionalized mediation frameworks integrating adat and Islamic principles can support equitable dispute resolution[footnoteRef:26]. Additionally, judicial training and comprehensive research into adat practices are critical for informed legal and policy development[footnoteRef:27].  [25:  Akter et al., “Women’s Empowerment and Gender Equity in Agriculture.”]  [26:  Pitrotussaadah Pitrotussaadah, Eva Fadhilah, and Faisal Zulfikar, “Islamic Law and Gender: A Misconception of Roles and Responsibilities in Parenting,” De Jure: Jurnal Hukum Dan Syar’iah 15, no. 2 (December 31, 2023): 331–42, https://doi.org/10.18860/j-fsh.v15i2.23868.]  [27:  Shinta Dewi Rismawati et al., “Legal Practices of Employment Agreements, Power Relations, and Identity Politics of Indonesian Women Domestic Workers,” Samarah: Jurnal Hukum Keluarga Dan Hukum Islam 7, no. 2 (May 9, 2023): 801, https://doi.org/10.22373/sjhk.v7i2.15349.] 

The division of joint property in Malay society reflects a confluence of local wisdom, Islamic teachings, and statutory regulations[footnoteRef:28]. While progress has been made in recognizing women’s contributions, significant challenges remain. Local wisdom, with its emphasis on fairness and communal harmony, offers a valuable complement to formal legal systems[footnoteRef:29]. By harmonizing these approaches and addressing systemic gender biases, Malaysia and Indonesia can establish more inclusive and equitable frameworks for matrimonial property division. [28:  Harn Shian Boo, “Gender Norms and Gender Inequality in Unpaid Domestic Work among Malay Couples in Malaysia,” Pertanika Journal of Social Sciences and Humanities 29, no. 4 (December 3, 2021): 2353–69, https://doi.org/10.47836/pjssh.29.4.14.]  [29:  Siti Zulaikha, Muhamad Nasrudin, and Enny Puji Lestari, “Dialectic of Public Sphere vs. Private Sphere in Millennial Families in Lampung Customary Law Community,” Samarah: Jurnal Hukum Keluarga Dan Hukum Islam 5, no. 2 (December 26, 2021): 928, https://doi.org/10.22373/sjhk.v5i2.9150.] 


The Practice of Dividing Property in Malay Customs	Comment by Microsoft Office User: Perubahan perhitungan pembagian harta bersama setelah perubahan peran perempuan 
In the traditional society in the Malay world, customs have dominated the deep relationship between fellow human beings and the surrounding environment; including the natural world, the social world, and the supernatural world[footnoteRef:30]. This kind of relationship is considered customary. Custom appears as a basic structure of the whole life and shows the personality characteristics of a society. Therefore, custom has a sacred story or myth, a brave and superior character of origin, and gives meaning to every event and the flow of human life. Accordingly, every violation, diversion or disregard of their custom will receive a reward or punishment. It is an identity that serves to integrate the whole society and small groups of society. [30:  Mohd Amirul Hussain et al., “A Review of the Elements of Nature and the Malay Cultural Landscape through Malay Literature” 12, no. 6 (March 11, 2020), https://doi.org/10.3390/su12062154.] 

In this framework, custom also becomes a sub-culture as the community differentiates the custom of the people of Kelantan, Melaka, Perak, Johor and so on. Custom has a function and is also normative (punishment). Both occur within the framework of human-to-human relations, that is, social relations with the natural world and with the metaphysical or symbolic world (the supernatural). Custom has the dimension of habit or nature. This dimension is very difficult to distinguish in daily life practice. This is because custom is seen individually and in family and community groups. The concept of adat in the entire Malay realm is very broad, covering aspects of life such as belief, social relations, law and nature[footnoteRef:31]. When we discuss the customs of the Malay community, there are two customs that greatly influence the Malay community, namely the Temenggung Customs and the Perpatih Customs. Both of these customary laws have recognized the practice of matrimonial property including giving women the right to obtain the right to matrimonial property from their marriage based on the contributions they have made throughout the marriage[footnoteRef:32]. [31:  Zainal Abidin Borhan, Adat istiadat Melayu Melaka : OPAC USU Library (Institut Kajian Sejarah dan Patriotisme Malaysia, 1996), http://sipus.usu.ac.id/opac2.2/buku/34618/Adat-istiadat-Melayu-Melaka.html.]  [32:  ID Supaat et al., “Customary Land and the Claim of Matrimonial Property: Ingenta Connect,” American Scientific Publisher, May 1, 2017, https://doi.org/10.1166/asl.2017.8920.] 

[bookmark: OLE_LINK1]As we have discussed, Malay women play an active role in the economic sector. For their duties and roles outside the home to help the husband improve the economy and to get this property[footnoteRef:33], Malay custom has provided for them to get a share of the harta sepencarian This custom was further strengthened by a declaration from the Perak State Government Council dated 18 January 1907 concerning the division of property after divorce. The Council declared and recorded[footnoteRef:34]: "That the custom of the Malays in Perak in terms of the division of property after divorce, where the property is obtained by the parties or by one of them during the marriage is two parts for the man and one part for the woman and the gifts between them cannot be revoked either during the marriage or after the divorce". This declaration shows the presence of customary law that is used in the division of property acquired during the marriage period of a divorced couple. [33:  Nur Hidayah, “Gender, Economy, and the Law: Women Entrepreneurs in Indonesian and Islamic Legal Perspectives,” Samarah: Jurnal Hukum Keluarga Dan Hukum Islam 7, no. 2 (June 20, 2023): 1171, https://doi.org/10.22373/sjhk.v7i2.17944.]  [34:  E. N. Taylor, Malay Family Law, vol. 15, 1 (Singapore: The Malaysian Branch of the Royal Asiatic Society, 1937), https://www.jstor.org/stable/41559883.] 

Even the 1/3 division set by the Perak State Council may occur because of the existence of customary tolerance and the general principle of Islamic inheritance where a man's share is two shares of a women[footnoteRef:35]. It can also be stated that the importance of men getting a larger share as parallel or imitated by local custom, cannot be interpreted as a statement of preference for men. This is because it is common wisdom that men have greater responsibility towards the family, especially towards the children, even if a divorce has occurred between the couple[footnoteRef:36].  [35:  Fauzul Hanif Noor Athief and Resti Hedi Juwanti, “Court Decisions on Post-Divorce Children’s Livelihood: Islamic Law Analysis on Their Practices in Indonesia and Malaysia,” Ijtihad: Jurnal Wacana Hukum Islam Dan Kemanusiaan 20, no. 2 (December 29, 2020): 151–73, https://doi.org/10.18326/ijtihad.v20i2.151-173.]  [36:  Abdul Mutakabbir, Hastuti Hastuti, and Mikdar Rusdi, “The System of Inheritance Distribution in South Sulawesi,” Ijtihad : Jurnal Wacana Hukum Islam Dan Kemanusiaan 23, no. 1 (June 22, 2023): 57–76, https://doi.org/10.18326/ijtihad.v23i1.57-76.] 

The responsibility of men whether in Islam or local custom has established that they are obliged to support their children until the children reach an age where they can be independent or have married for daughters. This responsibility is a continuing responsibility despite the occurrence of divorce in the couple's household. This means that the responsibility to provide for the children is not interrupted even though the marriage relationship between a man and a woman has ended.
The concept of harta sepencarian based on customary law was reaffirmed by the Court in the case of Roberts v. Umi Kalthom [1966] 1 MLJ 163 where Raja Azlan Shah H stated that: "One principle that can be found from those cases which have decided that harta sepencarian is a Malay custom and is used only in cases where the divorced husband/wife claims from the wife/husband during her lifetime; that rule of law is local law to which the Court must give judicial recognition and it is the duty of the Court to declare it, see Ramah v. Laton (1927) FMSLR 116. In view of such strong authority, I think that it has been clearly established that when property obtained after a marriage from their joint resources or their joint efforts, a presumption is created that the property is harta sepencarian..."
This case was later reaffirmed in the case of Boto' bte Taha v Jaafar [1985] 2 MLJ 98. In his judgment, Tun Salleh Abas who was the Chief Justice of Malaya at the time stated that: "Marriage property does not really depend on Islamic jurisprudence, it even depends on the custom followed by the Malays. It is practiced in Indonesia and the properties included under it are referred to as sharikah (Laton v. Ramah)...."
The matrimonial property cases are heard in the Civil Court since there is no separation of powers as after the amendment of article 121 1(A) of the Federal Constitution as it exists today. All the cases and facts mentioned above have shown the concept of harta sepencarian which originates from Malay custom which does not conflict with Syarak law and has been recognized by Islamic law which exists in Malaysia today.
It is clear is that this custom, which does not conflict with Islamic law, ensures justice, and guarantee of ownership of harta sepencarian to both parties, whether husband or wife. In fact, for the Bugis Malay tribe, marriage in the family not only guarantees honor, but also makes the boundaries between potential brides easier to control and be observed by both parties. A one-time cousin marriage (sappo siseng) is considered the best marriage because it can preserve hereditary titles and guarantee the inheritance of property given among family members only[footnoteRef:37]. Long-practiced Malay customs have elevated the dignity of women, especially those denied property rights under English common law, as well as the custom of the ignorant Arab community that dominated the social system of the community at the beginning of Islam. This concept aligns with Islamic teachings that do not differentiate between people in the ownership of property, the right to usurp, as well as seeing people on the same level regardless of gender, descent, and skin colour. Islam indeed rejects any gender discrimination as Allah SWT created humans according to their respective roles, whether male or female[footnoteRef:38]. This situation is also in line with the scenario of Malaysian women who have the same rights as men in owning and managing their property. This situation remains unchanged even after establishing a household. [37:  Center for General Studies and Co-Curriculum, Universiti Tun Hussein Onn Malaysia, Johor, MALAYSIA et al., “Budaya Masyarakat Bugis dalam Aspek Perkahwinan, Komunikasi dan Makanan Warisan,” Kajian Malaysia 40, no. 2 (October 31, 2022): 227–53, https://doi.org/10.21315/km2022.40.2.10.]  [38:  Zaleha Kamaruddin, Zati Ilham Abdul Manaf, and Nadhilah A.Kadir, “The Necessity for the Formulation of an Online Family Dispute Resolution Management Framework in Malaysia,” Journal of Information Systems and Digital Technologies 2, no. 1 (May 13, 2020): 1–15, https://doi.org/10.31436/jisdt.v2i1.125.] 


Harta sepencarian in Perpatih Custom
Perpatih custom is a traditional practice originating from Pagar Ruyung, Minangkabau, Sumatra. The Perpatih custom is a social system practised by the Malay population in six districts of Negeri Sembilan namely Jelebu, Jempol, Kuala Pilah, Rembau, Seremban and Tampin as well as the Naning community in the north of Melaka[footnoteRef:39] This custom has developed and is still practised until today, even Negeri Sembilan has the Enactment of Customary Tenure in 1909 which is based on Perpatih Customary practices and laws. Although the Enactment has undergone amendment after amendment, the influence of the Perpatih Custom in the enactment is still there, including in the matter of customary inheritance land ownership. From the property aspect, the division of property types in the Perpatih community has been clearly stated. There are four concepts of property in the Perpatih Custom, namely inheritance property, harta sepencarian, carrier property and acquired property[footnoteRef:40]. These four types of property will certainly affect the division of property when there is a divorce, whether it is a live divorce or a death divorce.  [39:  Othman Mohd Nor and R. N. R. Shahminan, “The Influence of Perpatih Custom on the Design of Traditional Malay Houses in Negeri Sembilan, Malaysia,” Research on Humanities and Social Sciences, 2016, https://www.semanticscholar.org/paper/The-Influence-of-Perpatih-Custom-on-the-Design-of-Nor-Shahminan/dccb83ad40614111c343a67f51c1977893109361.]  [40:  Alexander Wain and Norliza Saleh, “Adat Perpatih in Malaysia: Nature, History, Practice, and Contemporary Issues,” in Matrilineal, Matriarchal, and Matrifocal Islam: The World of Women-Centric Islam, ed. Abbas Panakkal and Nasr M. Arif (Cham: Springer Nature Switzerland, 2024), 43–75, https://doi.org/10.1007/978-3-031-51749-5_2.] 

In Perpatih custom, inheritance is defined as possessions such as houses, land or jewelry that are received from parents, ancestors, or previous generations. Upon death, inherited property, such as customary land, will be passed directly to the daughter. Neither the husband nor the son has the right to own or inherit the inheritance. If a mother does not have a daughter, her property will be passed on to her younger sister, the daughter of her younger sister, granddaughter, or another female relative. The division of customary land inheritance must ensure that the women are from the same tribe. The property of parents or ancestors is inherited when it is passed down to the next generation. This concept appears similar to what is practiced by the Temenggung custom but differs in that the Perpatih custom prioritizes daughters in the inheritance system. Since this writing does not focus on inheritance, this difference will not be detailed[footnoteRef:41]. [41:  Nor and Shahminan, “The Influence of Perpatih Custom on the Design of Traditional Malay Houses in Negeri Sembilan, Malaysia.”] 

The second property in Adat Perpatih is the property of the bearer[footnoteRef:42]. Bearer property is property owned by a man that was acquired either when he was still single, or property given by his mother. This property has absolutely nothing to do with the efforts of the wife and was acquired before the marriage. In other words, carrier property is the original property owned by the husband without any intervention from the wife. If there is a divorce between the husband and the wife, then the property must be returned to the tribe (male side only), especially if the husband dies. This means that the wife is not entitled to get the property even though the property belonged to her husband when the husband was still alive. [42:  Wain and Saleh, “Adat Perpatih in Malaysia.”] 

Acquired property is the property owned by a woman before her marriage to her husband. He acquired this property either as a gift or through his own efforts before the marriage. Just as the property of the bearer belongs to the husband, the acquired property is the property that belongs to the wife absolutely without any interference from the husband. The husband can only work on the property but not own the property because the ownership of the property still belongs to the wife. In the case of this kind of property, if there is a divorce against the couple, then the husband is not entitled to get the property the said[footnoteRef:43]. [43:  Abdul Manan Ismail and Ahmad Syukran Baharuddin, “Moderation in Fatwas and Ijtihad: An Analysis of Fatwas Issued by the MKI Malaysia Concerning the Covid-19 Pandemic,” AHKAM : Jurnal Ilmu Syariah 22, no. 1 (June 30, 2022), https://journal.uinjkt.ac.id/index.php/ahkam/article/view/22299.] 

Instead, the property will be given to the daughter of the couple. If the couple does not have offspring, then the property must be handed over to the female family member or tribe. On the other hand, search property is the property acquired jointly by the couple throughout the duration of their marriage. The concept of search property in Perpatih custom is the same as the concept of harta sepencarian in Temenggung custom which is practiced in most of the states in Malaysia. Since this property is obtained from a joint effort between husband and wife, this property must be divided equally if there is a divorce between the two parties. If the divorce occurs due to death, then the surviving party will divide the property with the children. 
Pembawa kembali,
Dapatan tinggal, 
Carian bahagi,
Mati laki tinggal ke bini,
Mati bini tinggal ke laki.
In today's situation in the state of Sembilan, matrimonial property cases brought to the Syariah Court involve property that is categorized as matrimonial property only. This means that any property acquired by a married couple in tempeh marriage will only be tried in the Syariah Court through the Enactment of Family Law enforced in this state. 

Local Wisdom in Sharing Property Division 
The practice of dividing harta sepencarian practiced in Malaysia exhibits a unique approach compared to the practice of dividing property in other countries. Moreover, the distribution system based on the contribution rate is particularly interesting to study as it emphasizes the principle of justice in the distribution of property. This aligns with the concept taught by the Quran in verse 32 of Surah An-Nisa': "..for men there is a result of what they work for and for a woman there is a result of what they work". Therefore, there is no oppressed party in Malay society, either the wife or the husband. In other words, the practice of dividing harta sepencarian practiced in the Malay Society demonstrates that:

Recognition of women
Women have been recognized according to the position of women who are elevated to a noble position in Islam. We all know that the position of women was very low in the Arab Age of Ignorance. Almost all tribes in the Arabian Peninsula look down on women[footnoteRef:44]. Women are considered worthless and only as a tool to satisfy men's lust. As a result, women at that time suffered greatly and were worthless[footnoteRef:45]. At that time, the Jahilliyah Arabs were very concerned about the power and glory of men, and they considered that only men were entitled and qualified to lead a tribe that could lead its followers. [44:  Ahmad Musta’id, “The Position of Women in Islamic History,” Journal of Islamic History and Manuscript 2, no. 1 (May 9, 2023): 21–34, https://doi.org/10.24090/jihm.v2i1.6966.]  [45:  Che Zarrina Saari and Joni Tamkin Borhan, “Peranan Wanita Dalam Pengukuhan Akidah Umat Islam | Jurnal Usuluddin” 23 (2006): 35–50.] 

Even in Western Civilization, oppression of women also occurs in their society. Women during the time of Greek Civilization were not given privileges and were confined at home and were not given the opportunity to get an education[footnoteRef:46]. They are considered only qualified to manage the household. [46:  Pamela Herd et al., “Genes, Gender Inequality, and Educational Attainment,” American Sociological Review 84, no. 6 (2019), https://doi.org/10.1177/0003122419886550.] 

Women in the time of the Greek Civilization were also considered the lowest of creatures, looked down upon and worthless. Houses of prostitution were used as shelters and gatherings of men from various walks of life such as poets, writers, and philosophers[footnoteRef:47]. In fact, if we check in history, we will find oppression after oppression that is sometimes beyond the bounds of humanity against women. [47:  Herd et al.] 

Islam came and raised the dignity of women. Dowry stipulation is one way Islam recognizes women[footnoteRef:48]. In fact, numerous verses in the Qur'an exalt the position of women, emphasizing rights related to gender equality, respect, and other aspects that highlight the privileged status of women in Islam[footnoteRef:49]. Islam has never restricted the ability of women to do any property transaction, let alone own property. Islam even encourages its followers to acquire and own property. There are many calls in the Qur'an and As-Sunnah for Muslims to acquire and own wealth so that the economy of Muslims can be improved. [48:  Nurnazli Nurnazli et al., “Productive Dowry and Women’s Economic Empowerment and Their Influence on Marital Assets in Bandar Lampung,” Samarah: Jurnal Hukum Keluarga Dan Hukum Islam 8, no. 2 (June 11, 2024): 954–79, https://doi.org/10.22373/sjhk.v8i2.19887.]  [49:  Noer Yasin, Musataklima Musataklima, and Ahmad Wahidi, “Interlegality of Interfaith Marriages Vis a Vis Supreme Court Circular Letter Number 2 of 2023 on The Rejection of Applications for Registration of Interfaith Marriages in Indonesia,” Jurnal Penelitian Hukum De Jure 23, no. 4 (November 22, 2023): 389–402, https://doi.org/10.30641/dejure.2023.V23.389-402.] 

Therefore, the practice of harta sepencarian division practiced in the Malay community is in line with Islamic teachings that do not differentiate property ownership based on gender. Women who are entitled to rights in conjugal property can own property and use the property. In fact, there is no obstacle for women in the Malay community to go out to work as long as they get their husband's permission and observe the prescribed religious boundaries. It is this involvement in the economic sector that causes Malay women to claim and own conjugal property.

Not denying the contribution of men
Although women are always defended and get rights in the division of matrimonial property, men's rights to matrimonial property are still protected. Islam strongly advocates justice in every matter. As explained before this, in the context of the division of matrimonial property, the extent of the contribution that has been given by the husband and wife in an effort to accumulate and develop the property obtained throughout the period of marriage[footnoteRef:50], regardless of gender or sex. This means that the man/husband will get the share he worked for, as well as the woman/wife will get the share he worked for. [50:  Mohd Norhusairi Mat Hussin, “Tuntutan Hak-Hak Suami Pasca Perceraian: Kajian DI Mahkamah Syariah Kota Bharu, Kelantan,” accessed July 1, 2024, https://www.academia.edu/51496558/Tuntutan_Hak_Hak_Suami_Pasca_Perceraian_Kajian_DI_Mahkamah_Syariah_Kota_Bharu_Kelantan.] 

Even in early cases such as the case of Robert@Kamarulzaman v. Ummi Kalthom [1966] MLJ 60, it has been shown that a man’s or a husband’s rights will not be denied if there is evidence of his contributions to obtaining property during a valid marriage. In this case, a couple bought a house in Setapak, Kuala Lumpur for RM 50,000. The plaintiff (husband) contributed RM 40,000 while the defendant (wife) contributed RM 10,000. Since the husband at that time was a government employee and not allowed to own real estate, the house was registered in the defendant's name. After they divorced, the plaintiff claimed part of the land as harta sepencarian. The defendant denied the claim, arguing that the property had been gifted to him.
Judge Callow who tried this case said that based on the available evidence it clearly shows that the property was acquired as a result of contributions from both parties during their marriage. This raises the presumption that it is harta sepencarian. This presumption, however, can be refuted if the husband can prove that the house was acquired from his own effort or by the wife by showing that the house was gifted to him. The defendant has failed to prove that the house was gifted to him during the marriage. During the adjournment of the trial both parties agreed to divide the house into two equally. The judge later confirmed the division. What is interesting in this case is that apart from the fact that it was decided in the Civil High Court and not in the Syariah Court, it was decided according to Sharia law and the decision was in favor of a non-Muslim who had converted to Islam.[footnoteRef:51] [51:  Hussin.] 

This case is one example of a case that shows the husband has the right to make a claim for conjugal property and the husband is still given that right even though this case is being tried in the Civil Court. This practice of dividing harta sepencarian shows how the rights are given to those who deserve it regardless of whether they are male or female. This will avoid conflict after conflict that may occur in society if the issue of gender is emphasized more than the principles of justice in a case.[footnoteRef:52] [52:  Mohd Norhusairi Mat Hussin and Mohd Hafiz Jamaludin, “Harta Sepencarian vs Harta Perkahwinan Dalam Perundangan Sivil: Satu Sorotan Ringkas” 6, no. 1 (Desember 2016): 79–99.] 

Recognition of local customs
Matrimonial property is a practice conceived from customary law. Although scholars have proposed various theories to justify the practice of dividing harta sepencarian on average, they agree that this practice is justified through customary law. Islam recognizes that custom, whether specific or general, is one of the sources of Sharia Law and such custom can be accepted when they become habitual. A custom that has become a habitual part of life in a society and does not conflict with God's rules or usual norms of human beings should indeed be celebrated and given appropriate legal recognition[footnoteRef:53]. Legal history shows that when the Prophet SAW was faced with a customary problem 'urf, his response varied: he might accept, reject, or amend a custom before accepting it as law. When a custom or 'urf is recognized as beneficial and receives legal recognition, its position is no longer a custom, but turns into a rule or legislation that must be enforced[footnoteRef:54]. [53:  Ahmad Akram Mahmad Robbi and Mek Wok Mahmud, “MaqāṢid Al-‘Adl (Keadilan) Dalam Isu Tuntutan Harta Sepencarian Di Malaysia (The Objective of Fairness (al-‘Adl) in The Matrimonial Property Conflict in Malaysia),” in Journal of Islam in Asia (E-ISSN 2289-8077), vol. 17, 2020, 291–320, https://doi.org/10.31436/jia.v17i3.986.]  [54:  Muhammad Faizul Haque et al., “Women Rights to Inheritance in Muslim Family Law: An Analytical Study,” International Journal of Islamic Business &Amp; Management 4, no. 1 (2020), https://doi.org/10.46281/ijibm.v4i1.543.] 

Apart from that, the method of fiqh which states al-'adah al-muhakkamah is also a support for the conception of conjugal property in Sharia law[footnoteRef:55]. In other words, it is necessary to emphasize that Islam does not completely reject the customary practices of a society as long as it does not contradict the nas qati'e which has been legislated by the Quran, Sunnah, Ijma' and Qias[footnoteRef:56]. There are many examples in history that have shown custom has been elevated to become part of the law in Islam, and can be practiced without hindrance of Sharia. In the jurists' discussion, Imam Abu Hanifah recognized 'urf in some of the principles of al-Istihsan[footnoteRef:57]. Imam Malik accepted the charity 'urf of the people of Medina as part of Islamic law and Imam Syafie is also said to accept this custom or custom in his qaul qadim and qaul jadid in his school[footnoteRef:58]. [55:  Aulia Fadhilah Fawwaz, “Analysis of Qaul Qadim Imam Syafi’i in the Social History of Islamic Law,” Jurnal Pendidikan Islam 1, no. 2 (2023), https://doi.org/10.47134/pjpi.v1i2.166.]  [56:  Amrin Amrin and Amirullah Amirullah, “Contemporary Legal Istimbat: Study on the Theory of Changes in Fatwa According to Yusuf Qardhawi,” Mizan: Journal of Islamic Law 6, no. 1 (April 17, 2022): 89, https://doi.org/10.32507/mizan.v6i1.1244.]  [57:  Mohd Hafiz Jamaludin et al., “Pemakaian Instrumen Istihsan Dengan ‘Urf ( Al-Istihsan Bi Al-`Urfi ) Dalam Amalan Pembahagian Harta Sepencarian Di Malaysia = The Application of the Instrument ofAl-Istihsan Bi Al-’Urf in Harta Sepencarian Practice in Malaysia” 14 (Desember 2014): 69–88, http://dx.doi.org/10.12816/0012615.]  [58:  Fawwaz, “Analysis of Qaul Qadim Imam Syafi’i in the Social History of Islamic Law.”] 

Therefore, although there are various views among local scholars justifying harta sepencarian, the view recognizing this practice as based on local customs is more relevant. It has also been supported by the Court's decisions as discussed before this. Interestingly, this custom-based practice has later been given legal recognition, especially in Islamic family law. Almost all states have provided a specific provision regarding matrimonial property in their respective Islamic Family Law Enactments. For example, Section 58 of the Islamic Family Law (Federal Territories) Act 1984 has provided that: 58. (1) The Court shall have power, when permitting the pro-noncement of talaq or when making an order of divorce, to order the division between the parties of any assets acquired by them during the marriage by their joint efforts or the sale of any such assets and the division between the parties of the proceeds of sale. (2) In exercising the power conferred by subsection (1), the Court shall have regard to-- (a) the extent of the contributions made by each party in money, property, or labour towards acquiring of the assets; (b) any debts owing by either party that were contracted for their joint benefit; (c) the needs of the minor children, of the marriage, if any, and, subject to those considerations, the Court shall incline to- wards equality of division. (3) The Court shall have power, when permitting the pronounce- ment of talaq or when making an order of divorce, to order the division between the parties of any assets acquired during the marriage by the sole effort of one party to the marriage or the sale of any such assets and the division between the parties of the proceeds of sale. (4) In exercising the power conferred by subsection (3), the Court shall have regard to-- (a) the extent of the contributions made by the party who did not acquire the assets, to the welfare of the family by looking after the home or caring for the family; (b) the needs of the minor children of the marriage, if any, and, subject to those considerations, the Court may divide the assets or the proceeds of sale in such proportions as the Court thinks reasonable, but in any case the party by whose efforts the assets were acquired shall receive a greater proportion. (5) For the purposes of this section, references to assets ac- quired during a marriage include assets owned before the marriage by one party that have been substantially improved during the marriage by the other party or by their joint efforts.
This recognition demonstrate that the practice of the local community has influenced the law, subsequently becoming a practice that binds the population, especially the Malay Muslim community in Malaysia.

The Shift in the Division of Marital Property Based on women’s Participation in the Family
The development of laws and practices surrounding the division of harta sepencarian (joint property) in Malaysia reflects significant changes in recognizing women's contributions and advancing gender equality[footnoteRef:59]. Initially, the division focused predominantly on material or financial contributions. However, the Syariah Courts now acknowledge non-material contributions, such as women’s roles in household management and childcare, as valid grounds for property division. Additionally, modernization and growing awareness of gender equality have led to increased proportions of property allocation for women inspired by Adat Perpatih, which has historically granted greater inheritance rights to women through its matrilineal system. Legal reforms in the Islamic Family Law (Federal Territories) Act 1984 have introduced more detailed regulations, including the recognition of non-financial contributions and the consideration of children’s needs in property division decisions. For dispute resolution, Majlis Sulh has become the primary mechanism, integrating customary values and Islamic principles to achieve fair and harmonious settlements. [59:  Mohamad Ali Roshidi Ahmad, “Permasalahan Tuntutan Harta Sepencarian Dalam Pembahagian Harta Pusaka: The Issues of Jointly Acquired Property Claims in the Division of Estate,” Journal of Fatwa Management and Research 24, no. 2 (April 30, 2021): 118–31, https://doi.org/10.33102/jfatwa.vol24no2.352.] 

The increased participation of women in the economy has also had a profound impact. With more women entering the workforce, their financial contributions to joint property are now acknowledged, providing a stronger legal basis for equitable claims[footnoteRef:60]. These changes mark a shift away from patriarchal traditions, with court rulings such as Roberts v. Umi Kalthom affirming recognition of women’s contributions, even in the absence of direct financial input. Collectively, these developments underscore a transformation towards justice and equality in property division practices in Malaysia. [60:  Misran Ramli et al., “State, Custom, and Islamic Law in Aceh: Minor Dispute Resolution in the Perspective of Legal Pluralism | Ramli | Samarah: Jurnal Hukum Keluarga Dan Hukum Islam” 8, no. 2 (2024): 872–90, https://doi.org/10.22373/sjhk.v8i2.15924.] 


Conclusion
The division of harta sepencaharian (joint property) in Malaysia exemplifies a dynamic interplay between local customs, Islamic law and modern legal reform, reflecting the evolving socio-cultural and legal landscape. Grounded in the traditions of Adat Temenggung and Adat Perpatih, the practice acknowledges both material and non-material contributions, with an increasing emphasis on gender equality. This shift aligns with Islamic principles that advocate fairness and recognize the significant, yet often overlooked, role of women in household management and economic contributions.
Supporting evidence from case law, such as Roberts v. Umi Kalthom and Boto’ bte Taha v. Jaafar, affirms the legal acknowledgment of joint property rights. These cases underscore the principle that consideration. The integration of mechanisms like Majlis Sulh further illustrates the blend of local wisdom and Islamic values in resolving property disputes, fostering harmony and fairness within the family unit.
The theoretical framework of this transformation lies in the alignment of local customs with the maqashid al-shariah (objectives of Islamic law), which prioritize justice, welfare and equity. By codifying these practices into statutory law, Malaysia has created a legal system that respects cultural heritage while adapting to contemporary socio-economic realities. The practice of harta sepencaharian in Malaysia serves as a testament to the country’s commitment to inclusivity and fairness in matrimonial property devision. By recognizing the evolving roles of women and integrating local wisdom with Islamic and statutory frameworks, Malaysia has set a progressive precedent for other jurisdictions to harmonize tradition, religion and modernity addressing family law matters.
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